Test Tool Supply Agreement

This Test Tool Supply Agreement (this “Agreement”) is entered into by and between Panasonic Corporation (“Panasonic”) , a Japanese Corporation, with a registered office at 1006 Kadoma, Kadoma City, Osaka 571-8501, Japan and ** Company Name**, **Country of Company**,  with a registered office at **address** (“Company”) as of the **day** of  **Month**, 20** (the “Effective Date”).

WHEREAS, Company desires to (i) manufacture and sell Blu-ray Disc Products (as defined below) which conform to BD Format Specifications (as defined below) and/or AVCREC Products (as defined below) which conform to AVCREC Format Specifications (as defined below) and/or (ii) provide verification service of its product’s conformity with BD Format Specifications and/or AVCREC Format Specifications; 

WHEREAS, Company desires to receive from Panasonic certain test tools to conduct a test to check conformity of its product with BD Format Specifications and/or AVCREC Format Specifications; and
WHEREAS, Panasonic desires to license such test tools to Company which are of confidential or proprietary nature under the terms and conditions contained herein.

NOW, THEREFORE, in mutual consideration of the covenants and premises set forth herein, the parties agree as follows:
Article 1. Definitions.

Capitalized terms shall have the respective meanings ascribed thereto below and elsewhere in this Agreement, or if not defined herein, shall refer to the definition under the BDA Bylaws:

“Associated Company” shall mean any legal entity (i) owned or controlled by a Party, (ii) owning or controlling a Party or (iii) owned or controlled by a legal entity owning or controlling a Party.  For the purpose of this definition, a legal entity shall be deemed to own and/or control another legal entity if more than fifty percent (50%), or the maximum amount allowed by law if less than or equal to fifty percent (50%), of the voting stock of the latter legal entity (or if there is no such stock, more than fifty percent (50%), or the maximum amount allowed by law if less than or equal to fifty percent (50%) of the ownership of or control in the latter legal entity) is held, directly or indirectly, by the owning and/or controlling legal entity.
“Authorized Purpose” shall mean to test and verify by Company, its Associated Company or its subcontractor the compliance with any BD Format Specifications and/or AVCREC Format Specifications of:

(i) Company’s Blu-ray Disc Products and/or AVCREC Products;  and/or 

(ii) any Blu-ray Disc Product and/or AVCREC Product for Company’s internal purposes, without disclosure of Confidential Information (as hereinafter defined) to third parties other than those to which Company is permitted to disclose Confidential Information hereunder,  and/or

(iii) any Blu-ray Disc Product  and/or AVCREC Product within the scope of activities organized by the BDA, with disclosure of the Confidential Information to the manufacturer(s) of the Blu-ray Disc Product(s) and/or AVCREC Product(s) that is/are the subject of the test, or as otherwise permitted herein.

“BDA” shall mean Blu-ray Disc Association.  Further identification and information on the BDA are available at http://www.blu-raydisc.com/.

“BDA Bylaws” shall mean the Amended & Restated Bylaws of Blu-ray Disc Association, the latest version of which is available at http://www.blu-raydisc.com/.

“BD Format Specifications” shall mean a complete specification (i) which comprises specifications for the physical format, file systems and audiovisual functionalities (Parts 1, 2 and 3), (ii) which is available through a license program prepared by the BDA and (iii) with which compliance of Blu-ray Disc Products is to be tested and verified by BD/AVCREC Test Tools.
“AVCREC Format Specifications” shall mean a complete specification (i) which comprises specifications for the file systems format and audiovisual functionalities (Parts 2 and 3), (ii) which is available through a license program prepared by the BDA and (iii) with which compliance of AVCREC Products is to be tested and verified by BD/AVCREC Test Tools.
“AVCREC Product(s)” shall mean a product designed to comply with the AVCREC Format Specifications.
“BD-ROM Authoring Tools” shall mean software tools used for authoring BD-ROM Commercial Audiovisual Content.

“BD-ROM Commercial Audiovisual Content” shall mean commercial audiovisual content designed as a Blu-ray Disc Product.  For the avoidance of doubt, the aforementioned “commercial audiovisual content” means audio, video or audiovisual works, that are (a) not created by a consumer or uniquely for a specific consumer and (b) offered for transmission, delivery or distribution, either generally or on demand, to subscribers or purchasers or the public at large, or otherwise for commercial purposes.
“BD/AVCREC Test Tool(s)” shall mean test disc and, if any, any data structure, manual made available to Company by Panasonic and/or verifier software with a USB Hard key and, if any, any manual and driver software to use such verifier software made available to Company by Panasonic, that (i) is or are officially designated by BDA as official test tools to test the compliance of (a) Blu-ray Disc Products with BD Format Specifications or (b) AVCREC Products with AVCREC Format Specification and (ii) specified in each Order Sheet.  Test tools designated by BDA as official test tools to test the compliance of (i) Blu-ray Disc Products with BD Format Specifications or (ii) AVCREC Products with AVCREC Format Specification are listed in Test Specifications to which such BD/AVCREC Test Tools are applicable.
“Blu-ray Disc Products” shall mean a product designed to comply with the BD Format Specifications.

“Confidential Information” shall mean any information that is either (i) marked “confidential” or “proprietary” when disclosed in written form, or (ii) indicated as “confidential” or “proprietary” when disclosed orally and confirmed in writing within thirty (30) calendar days after such disclosure.  Notwithstanding the foregoing, (a) Test Results and Amended Test Results (as hereinafter defined) generated from the activities under either Authorized Purpose (ii) or (iii)  and (b) BD/AVCREC Test Toolsand their accompanying documents shall always be deemed Confidential Information.
“Content Participant” shall mean an entity that is a party to a valid and existing Content Participant Agreement or Content Participant Agreement-Light to which the BDA is also a party.

“Content Participant Agreement” shall mean an agreement titled “BLU-RAY DISC READ ONLY FORMAT AND LOGO LICENSE CONTENT PARTICIPANT AGREEMENT” whose term is designated by the BDA and designated as such by BDA.

”Content Participant Agreement-Light” shall mean an agreement titled “BLU-RAY DISC READ ONLY FORMAT AND LOGO LICENSE CONTENT PARTICIPANT AGREEMENT – LIGHT VERSION” whose term is designated by the BDA and designated as such by BDA.

“Information Agreement” shall mean any agreement entitled “Blu-ray Disc Information Agreement”, under which a BD Format Specifications and AVCREC Format Specifications are distributed.

”Format and Logo License Agreement” shall mean an agreement issued by BDA for licensing (i) a BD Format Specification and logo of Blu-ray Disc owned by BDA or (ii) a AVCREC Format Specification and logo of AVCREC owned by BDA.
“Order Sheet” shall mean an individual order sheet, a form of which is made available by Panasonic to Company, that is agreed by Company and Panasonic.

“Party” shall mean a party agreeing to and being bound by this Agreement.
“Test Results” shall mean any test results generated by utilizing BD/AVCREC Test Tools.

“Test Specifications” shall mean test specifications for compliance with BD Format Specifications or AVCREC Format Specifications which are available through a license program prepared by the BDA.
Article 2. Order.

2.1 Each BD/AVCREC Test Tool provided by Panasonic hereunder to Company shall be licensed and delivered subject to the terms and conditions set forth in each Order Sheet for the BD/AVCREC Test Tool and this Agreement.
2.2 In case of any inconsistency or conflict between the terms and conditions of this Agreement and the terms and conditions of an Order Sheet, the terms and conditions of this Agreement prevails and supersedes any conflicting or inconsistent terms and conditions of the Order Sheet, unless any terms in such Oder Sheet expressly provide that it is intended to supersede the specific terms and conditions of this Agreement by explicit reference to this Agreement.  No terms and conditions set forth in an order sheet submitted by the Company shall be binding upon Panasonic unless and until accepted in writing by Panasonic of such an order sheet, which acceptance shall not be unreasonably withheld.
Article 3. License Grant.
3.1 Subject to the terms and conditions of this Agreement and Order Sheet, Panasonic grants Company under copyrights owned, controlled or licensable by Panasonic, during the term of this Agreement, a revocable, non-transferable, non-exclusive and world-wide license, without right to sublicense to any third party, to use BD/AVCREC Test Tools solely for Authorized Purpose.  Notwithstanding the foregoing sentence, Company shall have the right to have its Associated Companies and its subcontractors use BD/AVCREC Test Tool solely for Authorized Purpose; provided that each such Associated Company and subcontractor shall similarly be bound by and comply with the all of the obligations as set out in this Agreement and Order Sheet.  Any breach by any Associated Company or subcontractor of Company of any of the obligations under this Agreement or Order Sheet shall be deemed a breach of Company of its obligation under this Agreement.
3.2 Company shall not copy, modify or create a derivative work of, BD/AVCREC Test Tool or any part thereof, nor allow others to do so unless expressly permitted in writing by Panasonic.  Furthermore, Company shall not decompile, disassemble, reverse engineer or attempt to reconstruct, identify or discover any source code, underlying ideas, underlying user interface techniques or algorithms of BD/AVCREC Test Tool or any part thereof by any means whatsoever, or disclose any of the foregoing, nor allow others to do so.
3.3 Except for the license expressly granted to Company under this Article 3, nothing in this Agreement shall be construed as a grant of any license or right of any intellectual property rights owned, controlled or licensable by Panasonic, expressly, by implication or estoppels.  Further, nothing in this Agreement shall be construed to transfer to Company any right, title or interest in or to BD/AVCREC Test Tool unless otherwise expressly set forth herein.
3.4 Company shall not remove, alter or otherwise obscure any intellectual property rights notices or product identification contained in or appearing in BD/AVCREC Test Tool, nor allow others to do so.

3.5 Unless otherwise expressly set forth herein, Panasonic shall have no obligation and no responsibility of any kind, to provide (i) any technical or user support or assistance relating to BD/AVCREC Test Tool or (ii) updates, modifications, improvements, bug fixes of BD/AVCREC Test Tools; provided however that, Panasonic may, at its sole discretion, provide updates, modifications, improvements or bug fixes or any other support from time to time as it deems necessary.
Article 4. Delivery of BD/AVCREC Test Tools.

4.1 Panasonic shall deliver BD/AVCREC Test Tool by delivering a media on which the data of BD/AVCREC Test Tool is stored in accordance with terms and conditions set forth in each Order Sheet and this Agreement.

4.2 Within fourteen (14) calendar days after Panasonic’s delivery of the media on which the data of BD/AVCREC Test Tool is stored (“Inspection Period”), Company shall (a) inspect the media and (b) provide a notice of the results of such inspection in writing to Panasonic.
(a)  If Company fails to notify Panasonic of the results of the inspection prior to the expiration of the Inspection Period, the media delivered shall be deemed to have passed the inspection, on the expiration date of the Inspection Period, and such BD/AVCREC Test Tool shall be deemed to have been accepted by Company.
(b) If (i) Panasonic receives a notice from Company describing that the delivered media failed the inspection in any material respect within Inspection Period and (ii) Panasonic reasonably confirmed that the media delivered failed the inspection due to the cause attributable to Panasonic, Panasonic shall, at its own cost, deliver to Company the alternative media storing the data of BD/AVCREC Test Tool.
Article 5. Fee.
5.1 In consideration of the rights granted by Panasonic hereunder, Company shall pay to Panasonic the amount of fee specified in the Order Sheet submitted by Panasonic in accordance with the terms and conditions set forth in the Order Sheet.  Unless otherwise set forth in the Order Sheet, all monies due shall be payable without deduction of any taxes, levies, duties, charges or expenses whatsoever.

Article 6. Confidentiality.
6.1 Subject to Clause 6.3 hereunder, the receiving Party shall:
(a) not use Confidential Information disclosed by the disclosing Party for any purpose other than the Authorized Purpose; and

(b) not disclose any Confidential Information disclosed by the disclosing Party to any third party and shall protect such Confidential Information against any unauthorized disclosure in the same manner and with the same degree of care, but not less than a reasonable degree of care, with which it protects confidential information of its own; and
(c) not alter, decompile, disassemble, attempt to decipher or otherwise reverse engineer any software or any part thereof, nor allow others to do so.

By way of exception to the provisions of the preceding paragraph, each Party may disclose Confidential Information to those of its Associated Companies and its subcontractors who have a strict need to know in connection with the Authorized Purpose; provided that each such Associated Company and subcontractor shall similarly be bound by and comply with the obligations concerning confidentiality as set out in this Agreement.  Any breach by any Associated Company or subcontractor of either Party of such obligation pursuant to this Agreement shall be deemed a breach of that Party.
6.2 The confidentiality obligations under this Agreement shall not apply to that Confidential Information which: 
(a) was known and on record with the receiving Party prior to the disclosure by the disclosing Party;

(b) is or becomes a part of the public domain without violation of this Agreement;

(c) is lawfully obtained by the receiving Party from a third party without any breach of confidentiality or violation of law by such third party;

(d) is developed by the receiving Party independent of any disclosure by the disclosing Party under this Agreement,

save that the foregoing shall not prevent the receiving Party from complying with an order of an competent court or administrative authority in a judicial or administrative action; provided that such receiving Party shall use commercially reasonable efforts to maintain the confidentiality of the Confidential Information (e.g. by asserting in such action any applicable privileges), and shall, immediately after gaining knowledge or receiving notice of such action, notify the disclosing Party thereof and give such disclosing Party the opportunity to seek any legal remedies so as to maintain the confidentiality thereof.

6.3 Notwithstanding the foregoing provisions in this Article 6:

(a) Company may disclose Test Results to the manufacturer(s) of the Blu-ray Disc Product(s) or AVCREC Product(s) that is/are the subject of the test and, after such disclosure to such manufacturer, may disclose (i) such Test Results to the License Officer of the BDA or to the Enforcement Officer of the BDA or (ii) Amended Test Results (being Test Result excluding any identity name of the manufacturer and any model number of the Blu-ray Disc Product or AVCREC Product(s) from which such Test Results are derived) simultaneously to the Secretary of the BDA and to the BD compliance and BD/AVCREC Test Tools related Task Forces or Committees in which Company participates and which reasonably require such information; provided, however, that Company shall designate such Test Results and Amended Test Results as confidential.

(b) Company may disclose Test Results regarding BD-ROM Commercial Audiovisual Content to the Content Participant (or other company or individual) who commissioned the production of such BD-ROM Commercial Audiovisual Content and to the entity that created the BD-ROM Authoring Tools used for authoring such BD-ROM Commercial Audiovisual Content and, after such disclosure to such Content Participant (or such other company or individual) and BD-ROM Authoring Tools vendors, may disclose (i) such Test Results to the License Officer of the BDA or to the Enforcement Officer of the BDA or (ii) Amended Test Results regarding such BD-ROM Commercial Audiovisual Content (being Test Results excluding any identity name of such Content Participant and any manufacturer whom such Content Participant commissioned to manufacture such BD-ROM Commercial Audiovisual Content) simultaneously to the Secretary of the BDA and to the BD compliance and BD/AVCREC Test Tools related Task Forces or Committees in which Company participates and which reasonably require such information; provided, however, that Company shall designate such Test Results and Amended Test Results as confidential.  For the avoidance of doubt, Company shall bear the burden of proof of the fact that the above mentioned company or individual which is neither the Content Participant, the License Officer of the BDA nor the Enforcement Officer of the BDA is entitled to receive Test Results pursuant to this Article6.3 (b).
6.4     ALL CONFIDENTIAL INFORMATION DISCLOSED HEREUNDER ARE PROVIDED ON AN “AS IS” BASIS, WITHOUT ANY WARRANTY WHATSOEVER, EXPRESS OR IMPLIED OR OTHERWISE, REGARDING ITS ACCURACY, COMPLETENESS, QUALITY, PERFORMANCE, MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, NON-INFRINGEMENT OF THIRD PARTY RIGHTS, OR OTHERWISE.  THE DISCLOSING PARTY SHALL NOT BE LIABLE FOR ANY DIRECT, SPECIAL, INCIDENTAL, CONSEQUENTIAL OR OTHER DAMAGES AS MAY RESULT FROM THE USE OF CONFIDENTIAL INFORMATION BY THE RECEIVING PARTY.
Article 7. Disclaimer and limitation of liability.

7.1 BD/AVCREC TEST TOOL LICENSED HEREUNDER AND MEDIA STORING THE DATA OF BD/AVCREC TEST TOOL DELIVERED HEREUNDER ARE PROVIDED ON AN “AS IS” BASIS, WITHOUT ANY WARRANTY WHATSOEVER, EXPRESS OR IMPLIED OR OTHERWISE, REGARDING ITS ACCURACY, COMPLETENESS, QUALITY, PERFORMANCE, MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, NON-INFRINGEMENT OF THIRD PARTY RIGHTS, OR OTHERWISE.
7.2 PANASONIC’S TOTAL AGGREGATE LIABILITY TO COMPANY UNDER THIS AGREEMENT FOR ALL DAMAGES, CLAIMS, LOSSES, OR COSTS FROM ANY CAUSE WHATSOEVER AND REGARDLESS OF THE FORM OF ACTION OR ACTIONS, WHETHER IN CONTRACT, TORT OR OTHERWISE, SHALL BE LIMITED TO THE FEES OR AMOUNTS ACTUALLY RECEIVED BY PANASONIC FROM COMPANY FOR EACH BD/AVCREC TEST TOOL OR MEDIA STORING THE DATA OF BD/AVCREC TEST TOOL DELIVERED HEREUNDER WHICH GAVE RISE TO SUCH DAMAGES, CLAIMS, LOSSES OR COSTS BY COMPANY.  IN NO EVENT SHALL PANASONIC, INCLUDING, BUT NOT LIMITED TO, ITS ASSOCIATED COMPANY AND THEIR RESPECTIVE EMPLOYEES, DIRECTORS, OFFICERS OR AGENTS, BE LIABLE TO COMPANY AND ITS ASSOCIATED COMPANIES, EMPLOYEES, DIRECTORS, OFFICERS OR AGENTS OF COMPANY AND ITS ASSOCIATED COMPANIES (COLLECTIVELY “COMPANY AFFECTED PARTIES”), FOR ANY STATUTORY, PUNITIVE, SPECIAL, INCIDENTAL, INDIRECT, CONSEQUENTIAL OR OTHER DAMAGES WHATSOEVER (INCLUDING, BUT NOT LIMITED TO, DAMAGES FOR LOSS OF PROFITS OR IN CONNECTION WITH CONFIDENTIAL OR OTHER INFORMATION, FOR BUSINESS INTERRUPTION, FOR LOSS OF USE, FOR LOSS OF DATA, OR FOR ANY OTHER MONETARY OR OTHER LOSS WHATSOEVER) ARISING OUT OF OR IN ANY WAY RELATED TO THE USE OF OR INABILITY TO USE THE BD/AVCREC TEST TOOL OR THE MEDIA STORING THE DATA OF BD/AVCREC TEST TOOL OR OTHERWISE IN CONNECTION WITH THIS AGREEMENT, EVEN IF PANASONIC HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES, CLAIMS, LOSSES AND COSTS. 
EACH PARTY ACKNOWLEDGES AND AGREES THAT THE FOREGOING LIABILITY LIMITATIONS ARE ESSENTIAL ELEMENTS OF THIS AGREEMENT AND THAT IN THE ABSENCE OF SUCH LIMITATIONS, THE MATERIAL AND ECONOMIC TERMS OF THIS AGREEMENT WOULD BE SUBSTANTIALLY DIFFERENT.

Article 8. Representations and Warranties.

Company hereby represents and warrants that it:

(a) is licensed under an Information Agreement and/or a Format and Logo License Agreement and/or a Content Participant Agreement,

(b) is a General Member or a Contributor Member of the BDA, or

(c) is explicitly authorized by the BDA to obtain BD/AVCREC Test Tools.

Article 9. Term and Termination.

9.1 This Agreement shall become effective on the Effective Date and shall continue to be effective unless terminated either Party in accordance with this Article 9.
9.2 Company may terminate this Agreement by sending a thirty (30) day prior written termination-notice to Panasonic.
9.3 Panasonic may terminate this Agreement by sending a thirty (30) day prior written termination-notice to Company.

9.4 Notwithstanding the Article 9.2 and 9.3, in the event that the other Party fails to perform any obligation under this Agreement and such failure is not remedied within thirty (30) days after receipt of a notice specifying the nature of such failure and requiring it to be remedied, each Party may terminate this Agreement at any time by means of a written notice to the other Party.  Such right of termination shall not be exclusive of any other remedies or means of redress to which the non-defaulting party may be lawfully entitled and all such remedies shall be cumulative.  Any such termination shall not affect any obligations under this Agreement accrued prior to such termination.

9.5 In the event of termination of this Agreement, each receiving Party shall immediately return or at the discretion of disclosing Party, destroy, with a written representation of such destruction by receiving Party to disclosing Party, all Confidential Information other than BD/AVCREC Test Tools which shall be subject to Article 9.6 received from the disclosing Party and shall not retain any copies, or extracts of any such material unless otherwise requested by the disclosing Party.
9.6 In the event this Agreement is terminated (i) by Company pursuant to Article 9.2 or (ii) by either Party pursuant to Article 9.4, the license and all other rights granted hereunder to Company shall immediately cease, and Company shall, in accordance with instruction from Panasonic, (i) immediately return BD/AVCREC Test Tool, and any copies thereof, if any, to Panasonic, and/or (ii) destroy all copies of BD/AVCREC Test Tool and all copies of any documentation, notes and other materials relating to BD/AVCREC Test Tool. Company shall, if requested by Panasonic, give written certification to Panasonic that Company has complied with all of its obligations under this Article 9.6.
9.7 Article 1, Article 3.2, Article 3.3, Article 3.4, Article 3.5, Article 6, Article 7, Article 9.5, Article 9.6, Article 10 and this Article 9.7 shall survive the termination of this Agreement.
Article 10. Miscellaneous.

10.1 This Agreement shall be governed by and construed in accordance with the laws of Japan, excluding its conflict of laws principles.  Any litigation concerning this Agreement shall be initiated and conducted in the district court in Osaka, Japan, and the parties hereto consent to the exclusive jurisdiction of such courts in respect of such litigation.

10.2 Both Parties acknowledge that certain technical information disclosed by Company to Panasonic hereunder may be subject to the export control laws or regulations of Japan, U.S. and other countries.  Company shall be responsible for obtaining any export license required under such laws or regulations with respect to the export of any Confidential Information to Japan.  Panasonic will provide Company with cooperation it deems necessary for obtaining such export license.
10.3 The receiving Party agrees that in the event of any breach or threatened breach of (i) this Agreement that relates to the confidentiality and limited use of the Confidential Information disclosed by the disclosing Party, money damages would be inadequate compensation for the disclosing Party, and that the disclosing Party shall be entitled, without waiving any other rights or remedies, to such injunctive or equitable relief as may be deemed proper by a court of competent jurisdiction.   Without prejudice to this Article 10.3, Company agrees that in the event of any breach or threatened breach of Article 3, money damages would be inadequate compensation for Panasonic, and that Panasonic shall be entitled, without waiving any other rights or remedies, to such injunctive or equitable relief as may be deemed proper by a court of competent jurisdiction.
10.4 This Agreement or any of rights, interest or obligations under this Agreement shall not be assigned, in whole or in part, by Company (whether by operation of law or otherwise) without the prior written consent of Panasonic. Any attempted assignment contrary to the terms hereof shall be null and void and of no force or effect.
IN WITNESS WHEREOF, the parties hereto have, by their duly authorized representatives, executed this Agreement.
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